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Hon. WILLIAM N. ASHMAN. 

Dmt Sir: 

At a meeting of the Law Academj, held March 27, 1889, the under- 
aigoed committee were directed to extend to jou the thanks of the 
Academy for yoar entertaining address, delivered on the 22d inst., and to 
request of jou a copj of the same for pnhlication. 

Very respectfully, yours, 

HENRY B. BARTOW, 
AUGUSTUS J. RUDDEROW, 
EDWIN JACQUETT SELLERS, 
JOHN F. LEWIS, (JSx. officio,) 
Committee on Annual Address, 



Philadelphia, March SO, 1889, 

Qentlemen : 

I enclose, in response to your kind request, the manuscript of the 
address before the Law Academy. I own to some misgivings as to the 
propriety of publishing it in its present shape. 

Tours, very truly, 

W. N. ASHMAN. 

Messrs. Henry B. Bartow, 

Augustus J. Rudderow, 
Edwin Jacquett Sellers, 
John F. Lewis, (JKr. officio,) 

Committee. 



Mr. Pbesident axd Gentlemen 

OF THE Law Academy : 

The test of supreme genius lies in the breadth of its 
scope. Shakspeare towers above other poets not be- 
cause he had in rarest provision, every gift of poesy, 
but because he had the eye to follow and the hand to 
direct the play of every passion and sentiment of the 
universal heart of man. Burke towers above other 
orators, not because he surpassed them as he did, in 
immense learning and in an eloquence whose richness 
contrasted with other men's, like a cloth of gold along- 
side of home-spun, but because with the instinct bom 
of a profound philosophy, he could foretell the issues 
of what to all others was an undiscernible future. The 
same test must be applied if we would measure the 
relative dignity of a calling or profession ; and I pro- 
1)086 to apply it, in its utmost rigor, to the Profession 
of the Law. That calling has more than one noble 
competitor. The pulpit deals with a transcendent 
theme, and grapples with the many-sided and illimi- 



table needs of the human soul. But I doubt whether 
theology may be justly termed a progressive science. 
It is based upon a few simple principles, whose excel- 
lence and whose power consist in their simplicity ; and 
while it draws its forces largely from the domain of 
the spiritual, it has, after the lapse of centuries, no tele- 
scope by which to open up a single glory of that world 
which was not clear to the vision of the earliest be- 
lievers. The science of Medicine is the Science of 
Materialism. It treats the animal man, as the geolo- 
gist treats the soil from which man sprang into being 
— it resolves him into a compound of particles; and it 
gauges the strength of his intellect and the capacity 
of his soul, by the size and texture of the convolutions 
of his brain. In their efforts to baflBle disease and to 
bring back the strength of the primeval man, the pro- 
fessors of that science have made many and daring 
I'esearches into the secrets of nature and into the prob- 
lems of social economy ; but after the highest praise 
has been bestowed upon their mission, it must be con- 
fessed that their vocation begins and ends in the care 
of the physical man. The Student of Law enters a 
wider field, and occupies a post of more complex re- 
sponsibilities. The science which he professes, touches 
man, like the air, at every turn. Its aid is invoked at 
the most sacred crises in the life of an individual or of 
a state. It protects the sanctity of home and the 
ministrations of religion ; it guards the person from 
violence ; it keeps back the despoiler from the property 



of the subject, and builds a wall of defence around his 
land ; it seals the lips of slander, while it opens the 
lips of him who pleads for the oppi'essed. The ruler 
must bow to its behests as humbly as the outcast; at 
its bar the peer stands on the same level with the peas- 
ant. It follows armies to the field, and brings oixier 
out of chaos, — takes up the tangled skeins of diplo- 
macy which war had broken, — tones down the inso- 
lence of the victoi*, and maintains the right of the van- 
quished. No relation in life, however sacred or how- 
ever casual ; no man, however humble or however 
high, — the delvcr in the mine, the sailor on the sea, the 
senator in the Capitol ; no interests between nations, 
can be either too vaster too little for the omnipresence 
of Law. With every stride of an accelerated pro- 
gress, it has kept full pace ; and in the hands of its 
masters, tbe old tools — the Roman Institutes and the 
Magna Chaita of John, newly fashioned and tempered 
and polished, mould and restrain the ceaseless and in- 
terwoven activities of to-day. I drop my own for the 
language of a master. Judge Gibson says :* " It is 
one of the noblest properties of this common law, that 
instead of moulding the habits, the manners and the 
transactions of mankind to inflexible rules, it adapts 
itself to the business and circumstances of the times, 
and keeps pace with the improvements of the age.'^ 

I propose in the desultory sketch which I have very 
hurriedly drawn, to hint at some of the obligations 

•Lyle u. Eichards 9 S. & R. 351. 
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which the Student of Law assumes, and at some of 
the qualities and acquirements, which that very as- 
sumption implies that he possesses. I venture upon 
this step perhaps, with a selfish motive; the wise man 
has said : '^ Thou that teachest another, teachest not 
thou thyself?" At the entrance to the temple in 
which he is to minister, or if you prefer the figure, to 
the stage upon which he is to act, he will find that the 
one purpose of the ceremonial, or the one moral of the 
play, is the ascertainment and enforcement of the 
Truth. The special pleadings which ecclesiastical 
subtility invented seemingly to harrow his brain and 
disturb his sleep will take on an air almost of benig- 
nity, when he remembers that this was their meaning ; 
and he will find that every rule of evidence, however 
trivial and however difficult of application, had its 
origin in the same motive. The verbiage of legal 
documents, which to the plain man seems so needless 
and exasperating, tends to exactness, and exactness is 
truth. Sometimes it leads to the admission of a truth 
which ordinary methods would not have extracted. 
In his Sketches of the Irish Bar, Shiel tells us of an 
affidavit which was filed in a case in the Irish Court 
of Common Pleas, and which ran something like this: 
" And this deponent further saith, that on arriving 
at the house of the said defendant, situate in the 
County of Galway aforesaid, for the purpose of per- 
sonally serving him with the said writ, he, the said 
deponent, knocked three several times at the outer, 
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commonly called the hall-door, hut could uot ohtain 
admittance; whereupon this deponent was proceeding 
to knock a fourth time, when a man, to this deponent 
unknown, holding in his hands a musket or blunder- 
buss, loaded with balls or slugs, as this deponent has 
since heard and verily believes, appeared at one of the 
upper windows of said house, and presenting said 
musket or blunderbuss at this deponent, threatened 
that 'if said deponent did not instantly retire, he 
would send his, this deponent's, soul to hell ' — which 
this deponent verily believes he would have done had 
not this deponent precipitately retreated/' 

The student of law must be a man of convictions. 
The bar does not want any mere negations — ^any pil- 
lars of salt looking back to cities of darkness and 
death, and standing inert and moveless while the vast 
procession surges past. It has too many such already in 
its ranks ; men who watch the political and the social 
barometer, as the sailor watches the sky ; and who get 
between decks, at the first appearance of a cloud, or 
the first patter of rain. In a profession like yours 
and in an age like this, it won't do to ignore any so- 
cial problem or any moral reform ; oppose them if you 
choose, but don't, in the thickest of the fight, skulk 
in the rear among the mules and baggage wagons, and 
when the day is finally won, and the fiag is held aloft 
by bleeding hands, don't rush to the front, and claim 
that you captured a regiment. There are mem- 
bers of this bar, who, when the battle against a 
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giant iniquity shall have been fought and decided^ 
will applaud the victors, and will omit to say that when 
the question upon which that contest turned, was sub- 
mitted to their decision, they failed to vote upon it at 
the polls. 

The student of the law must be a universal student 
To a science which touches as we have seen, at so 
many points, every matter of human interest — the pur- 
suits of industry, the movements of commerce, the field 
of invention, the rights of subjects, the powers of rulers, 
and the comities of natioDs-every other science must 
be tributary. Serjeant Finch has said,* " The rules 
of reason are the principles of sound conclusions from 
foreign learnings, out of the best and very bowels 
of divmity, grammar, logic ; also from philosophy, 
natural, political, economic, moral ; * * * 

* * * for the sparks of all sciences in the 

world are raked up in the ashes of the law." It is 
pleasant to know that this injunction has been followed 
by succeeding masters of jurisprudence. Tlie great 
jurists of our own State, and we need look no further, 
have enriched their decisions with the fruits of their 
researches in other arts and philosophies ; and have 
fixed more than one legal principle, by the weight of 
an apt illustration. Chief Justice Gibson must have 
known something of navigation when he declared, f 
"And then a jury was sworn, without declaration or 
plea — ^to try what? Heaven knows, for they were 

* l8t Book of Law, c. 8, p. 5. f In Power «. Power, 7 Watts, 2ia 
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sent to sea, without chart or compass/' And in the 
same vein, but with greater force, a justice of our 
own day, whom we all delight to honor, said of a le- 
gal proposition, that '^ it had all the regularity of the 
tides, without their fluctuations." The same judge, 
in a recent case* involving the eflFect of a verdict 
and judgment in an issue devisavit vel non, to bar 
remainders, drew upon two sciences^-of architecture 
and medicine — ^to show the binding connection between 
a remainder and its precedent estate. He used this 
language : '* With the destruction of the {^articular 
estate, the contingent remainder necessarily falls. It 
would be as easy to support a house by its roof as to 
support a contingent remainder without a particular 
estate. * * * The umbilical cord from which a con- 
tingent remainder draws its feeble life is very slight, 
and when this is taken away, it drops into the grave.'' 
I know very little of medicine myself, but I am sure, 
that with this warning before my eyes, if I shall ever 
be called upon to write a will, I will endeavor so to 
adjust the tie between any life estates and those in re- 
mainder, as that this catastrophe, at least, shall not 
happen. 

The student of law should cultivate common sense. 
That quality does not necessarily come to him with 
his sheep-skin, and it is not always found among first 
honor men. I see men daily, fresh I was going to 
say, from the Univei'sity, but some of them have been 

* Trego V. Pierce, 4 Cram, 188. 
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graduated long enough to be stale, who are proper in 
all matters of book-learning and in all matters of 
deportment, from their cravat to their cerebellum, who 
yet have no common sense. They can criticize a 
judicial opinion ably, but they cannot talk to a jury 
without disgusting the entire panel; they can cross- 
examine a witness, or think they can, but the osiy 
result of tbeir questioning, is to prove the case of the 
other side. These men are i'esi)ectable at thirty ; they 
will scarcely be that at fifty, and the very best that 
can be hoped of them, is that they will, at that time, 
be pamphleteers. I lay down this proposition, — and 
I believe it to be tnie — the young man who is kept in 
the swaddling clothes of a school or a college until he 
is twenty-five, unless he is extraordinarily gifted with 
intellect or stupidity, will have no more capacity for 
independent thought, — without which common sense 
is impossible — than an Egyptian mummy for locomo- 
tion. 

The student of law needs to cultivate honor— or 
rather he needs to have it, for that quality must be 
indigenous. It is sometimes said that the profession 
of the law is not a paying profession. Suppose it is 
not. It is the easiest thing in the world to make 
money ; you have only to open a whisky shop or a 
broker's office, or if you have a penchant for me- 
chanics, to be a plumber. It requires no learning, no 
intellect and no conscience ; in fact, the less you have 
of these, the more successful you will probably be as 
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a money-getter. The very fact that you turned aside 
from these and kindred callings, to enter a nobler 
arena, is a proof or ought to be, that your aim soars 
beyond that of the miser. Tour work is to investi-- 
gate truth ; to be ready for the call of the oppressed ; 
to uphold society by illustrating and enf9rcing the 
laws upon which society rests. Ton are not true to 
that work, if you look upon your cases, only as so 
many conduits to fees ; if you listen for a moment to 
the suggestions of fraud or of malice from your 
clients ; or if you take a dishonest advantage of the 
ignorance or inexperience of your opponent. We 
have all I'ead the novBl of Dr. Jekyll and Mr. Hyde : 
When that fiction shall be realized in actual life, and 
not till then, it may be possible to find a tricky 
lawyer who at the same time, and in some part of his 
being, is an honorable man. Until that time shall 
arrive, it will be entirely safe to act on the presump- 
tion, that the individual, no matter how professionally 
pious may be his demeanor, who prosecutes for a 
client a claim which he knows to be fraudulent, will 
rob on his own account, whenever the chances ai'e 
against his detection. 

Few men would have the hardihood to asseil 
that human nature has changed radically since the 
days of the Ptolemies; nor that however thick may 
-be the folds of its present garb of utility, its heart is 
not responsive to the calls of sorrow and the appeals 
of justice. Yet it is the vogue to declare that the day 
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for eloquence at the bar has passed, and I do not 
wonder at the saying. The popular mind has no con- 
ception of genuine eloquence, for the reason that there 
are very few living orators who are able to furnish the 
materials out of which such a conception is pofiusible. 
To the ordinary man, four things make up an orator : 
a sonorous voice, a presentable person, unlimited self- 
complacency, and a flux of words. He has seen men 
so endowed, eulogized by newspapers, applauded by 
mobs, winning verdicts from juries, and, what appeals 
most to his fancy, putting money to their bank ac- 
counts ; and he styles them, in his vernacular, the 
leaders of the bar. I am drawing no carricature. It 
is true of more than one speaker, who is to-day lauded 
as an orator, by the press, that if his intellectual g^ifts 
were boiled down, they would leave the residuam I 
have named, and absolutely nothing more. I make 
no charge against the men — ^they are what the Al- 
mighty or some other power made them — ^and Sir 
George Jessel has said " There is no reason why a 
man should not be a fool;''* but I do condemn their 
example. They are part and parcel, if I may use a 
modem and mixed metaphor, of the chromo civiliza- 
tion of the age ; a civilization which puts wooden 
steeples on stone cathedrals, and French roofs on 
Grecian temples, and which dilutes its theology to the 
consistency of a French novel. The aspirant for ora- 
torical renown can no more affoixl to accept these 

• Bennett v. Bennett, 48 L. J. N. S. 248. 



15 

charlatans as models of eloquence than the student of 
music can learn the principles of melody fi*om an 
Italian organ-grinder. In the whole range of human 
activity no toiler for distinction needs to be equipped 
with rarer or subtler powers than the orator. I am 
not speaking now of that lower range of effort in 
which clearness of thought, simplicity of speech and 
earnestness of conviction command the respect and 
sway the judgment of an auditory; high as that ex- 
hibition of power may be and is, it is not eloquence. 
The orator must have at his command a faculty to 
analyze and to formulate principles ; an imagination 
that shall etherealize the actual and foretell the future; 
a sympathy whose chords shall vibrate in unison with 
every passion and every aspiration of our being; 
and a speech rich and graceful and vii'ile enough to 
meet every draft which may be made upon its re- 
sources by these potent instrumentalities. He cannot 
acquire these gifts by attitudinizing before a looking- 
glass in his bed-room, nor by tearing his hair in 
private, nor by rolling his eyes in public ; and he can- 
not safely enrich his own vocabulary, by reciting 
scraps from Shakspeare and trusting to his capacity 
for involuntary absorption, for his periods and cli- 
maxes. I have heard an inmate of the Training 
School for Idiots, near Media, declaim Tennyson^s 
"Charge of the Light Brigade" with as much force, 
and I was going to say, correct passion, as most pro- 
fessional elocutionists ; and I am sure that he did not 
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i^nderstand a word pf the poem. That boy taught 
me, what indeed I never doubted, that an idiot may 
make a speech, but that, with a sense which might be 
envied by his more fortunate competitors, he ^vould 
never claim to be an orator. The student of eloquence 
must first and always, study; he must cast aside the 
tempting simile and the apt allusion, when either 
would stand for a moment in the way of a clear ex- 
pression of the truth ; he must expect often to fail, 
and he must yet be able to raise out of the very frag- 
ments of the wreck, the materials for triumph ; in a 
word, he must, with the docility of a little child, sit 
at the feet of all that is common and all that is noble 
in humanity, before he can trust his skill or his pre- 
rogative to play upon that sacred instrument, the hu- 
man soul. When I hear the vulgar practitioner flaunt- 
ing his cheap law before the court, or hurling his 
shattered English in the faces of a breathless jury ; 
when I see the peripatetic lecturer peddling his small 
wares to country lycaeums, or listen to the political 
declaimer bawling his balderdash to a cheering mob ; 
and when I read in i^espectable journals that these 
men are orators, I confess that I am sick — in the 
woixis of the Psalmist, " My heart and my flesh, they 
fail me.'^ Gentlemen, do you care to know what elo- 
quence is, and what it is not, Kead Mr. Erkskine's 
Speeches on the Trials of Thomas Hardy and of Tom 
Paine ; read Mr. Phillips' Speech in Guthrie v. Sterne; 
read Mr. Curran's Speech in defence of Patrick Fin- 
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ney ; read Mr. Burke's Speech ,to the Electors of 
Bristol; read any speech of Mr. Grattan ; and then 
read — well, I will not go into details, but I have the 
pamphlets at your disposal in my library, and I am 
ashamed to say that one or two speeches in that col- 
lection, are my own. 

The lawyer who aims for the high places in his pro- 
fession, must be endowed with the creative power 
which we call imagination. You may smile at this, 
but it is true. From that high domain, comes the air, 
without breathing which, no true soul can live. 
Somewhere in its wonder land, the inventor, the poet, 
the philosopher, has seen the prototype of his holiest 
thou^^ht, his inspired masterpiece ; somewhere within 
it the humblest worker has discerned the dim outlines 
of a picture foreshadowing the purpose which he pro- 
poses, and which when wrought with his utmost 
fidelity, will be only a faint copy of the bright original. 
Before Gutenberg had built his printing press, types 
clicked in airy cases, and printed pages were flung 
from silent cylinders ; before ah iron rail was laid, or 
Stephenson had harnessed vapor, viewless engines flew 
through mountain tunnels and over bridges spanning 
rivers which bore no name and were dotted on no 
map ; before Michael Angelo had rounded the dome of 
St. Peter's, or Wren had laid the corner stone of St. 
PauPs, turrets and towers which no hand had fash- 
ioned, crowded spacious avenues, and faces sweeter 
than Titian's angels looked down from the walls of 
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untrodden galleries. Somewhere in that land the 
advocate must catch his inspiration. In the face of 
the criminal in the dock — seamed and scarred with 
human frailty and human sin — he will see a face 
which had once peered upon him out of a dreamy 
mist ; somehow there will come before him the view of 
an august tiibunal, where Justice looked with pity on 
the outcast ; and as he pleads for his client before a 
human jury, he will seem to stand again in the 
spectral court room, — and men will wonder at his 
strange intensity, and while they wonder, will relent 
towards the victim. 

And now, if you will permit it, I will make a di- 
gression. You remember the hint which Lady Sneer- 
well conveyed to Joseph Surface, when she said to 
him, " Oh, Lud ! you are going to be moral and for- 
get you are among friends.'' Without, I hope, ceas- 
ing to be moral, I will adopt that hint, and with a 
freedom which is only possible among friends, speak of 
certain relations, wholly within the profession, which 
have obtained between the bench and the bar, and of 
certain duties which those relations impose. 

It is a fact in psychology which has never been 
explained, that a man's sin which worries him while it 
is only known to the sinner, loses half of its bui-den 
when he gives it to half of the world. It shows that 
Nature intends no man shall keep a secret. I will 
earn the peace of a penitent by making a confession 
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on behalf of myself, and add to that joy by making a 
confession for you. 

My untitled friends, you have no idea, of the breadth 
of vision which a man gets when he mounts the two 
or three steps which lead to the bench. It is a 
mountain to him in more senses than one, and from the 
height often or twelve inches, he sees the bar in a new 
perspective. He realizes with a pleasure which you 
do not imagine, the healing balm of legal fictions. 
The bar, like the law, has a number of those kindly 
illusions. In the eye of the law, the thief, from whose 
pockets the stolen plunder has just been emptied, is 
presumed to be innocent; in the eye of the bar, the 
judge who. has just pronounced a decision which the 
Higher Court will reverse without hearing an argu- 
ment, is presumed to be wise. I like these kindly 
touches of human sympathy ; these pathetic clingings 
to an old tradition, of which all but the shadow has 
departed. I like the counsel who cites an authority 
and aix)logizes for troubling me with what he says, I 
am already familiar with, but who knows as well as I 
do, that I never heard of the case, and know nothing 
about it. I like the urbanity with which, after this 
frank declaration, he proceeds to read the whole 
report, including the syllabus. I like the counsel, 
venerable with the learning which he got while I was 
in my cradle, who describes to me the court before 
whom he came in his young manhood ; the court to 
whom all legal principles and all adjudged cases were 



20 

as familiar commonplace as the alphabet; and who 
then tells me how his old associations are revived 
when he enters the tribunal in which I tremblingly sit. 
I admire him still more, when he leaves this flattering 
exordium, to detail with Blackstonian precision, the 
quality of an estate, and the distinction between 
eoi:poreal and incorporeal hereditaments ; and when he 
pauses at intervals in his argument, to inquii'e whether 
I am able to follow him. I hope that nothing in these 
confessions, will induce you to give up this custom. 
Speaking for myself, and I think fix)m what I know of 
them, I may also speak for my associates — these 
harmless inventions which are so easy to you, are 
meat and drink to us, strengthening us when w^e are 
weak, and giving hope when we are desponding. I 
may go even further : we are not insensible to the 
sweets of private eulogium. I cannot' express to you 
the satisfaction with which I have heard one of your 
number, applaud, what he termed, the transparent 
clearness and directness of an opinion which had just 
been published : / knew that the piinter had dropped 
the one word upon which the ruling turned, and with- 
out which the decision itself was a sounding chaos^ 
When I ventured this suggestion, my friend replied 
that he had noticed some obscurity, but that compared 
with other decisions of the wiiter, he thought that 
this particular opinion was delightfully lucid. Judges 
are human, and peculiarly human, and it is well that 
they are. If the fact were different, theii* accession to 
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the bench would give them a glimpse of their real 
self, such as the boy obtained when he saw his face 
for the first time, in a mirror, and exclaimed in his 
fright that he had looked at the Devil. The judicial 
neophyte accepts invitations to dinner, at houses^ 
where he had never been asked before he took office 
and where he will never be asked after he leaves it ; he 
takes oflf his hat to Bank presidents who pity his bank 
account; and he even delivers addresses in public, 
and blushes over the congratulations of his friends, 
who are smiling at his imbecility. I feel better, now 
that I have said this. 

I want to make a clean breast of the matter now 
that I am about it. No judge, who has any respect 
for himself, will ever write a dissenting opinion. It is 
almost as bad as the reporter's note at the end of a 
printed decision that " Smith, J. did not sit at the ar- 
gument." The meaning of that note is that if Smith 
J. /md sat at the argument, the opinion would not have 
been rendered. A dissenting opinion not only dis- 
turbs the serenity of the majority of the court, but 
brings into painful conspicuousness, the self-conceit of 
the dissenter. If an occasion should ever arise, where 
the obstinacy of his associates, compelled the would-be 
dissenter to some show of protest, the humane course 
would be to file a concurring opinion. A sorrowful 
experience has taught me the exact purpose of such a 
deliverance. A concurring opinion is a device by 
which the concurring judge is enabled to show that 
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the conclusions of the majority, although in terms cor- 
rect, were reached by a singular fortuity, and that 
every argument which had been used in their support, 
had pointed in an opposite direction. 

It is i>ainful to refer to another and graver offense 
against judicial decorum ; the importation of anything 
approaching humor into an opinion. The man who has 
acquired this habit, is already lost. His vice is open 
to the charge which Burns brought against ^ kindred 
iniquity : 

" It hardens a' within, 
And petrifies the feelings." 

Happily for the good name and fame of the Ameri- 
can bench, this crime is not among its failings. One 
may look in vain through the reports of appellate 
decisions, and he will fail to find a trace of its com- 
mission ; and the occasional instances which crop out 
in obscure quarters among the opinons of the lower 
courts only emphasize by their rarity, the contempt in 
which the practice is held by the profession. 

I do not agree with Mr. Shirley* when he quotes 
the saying of a famous author, that "there is no 
particular virtue in being seriously unreadable/' 
It is not true of judicial delivemnces. The more 
serious, not to say, funereal, a judge is, the more 
weighty will be his dicta; and the more unread- 
able his opinions, the more profound will appear their 
meaning. It is far better to be seriously unreadable, 

* Pref. to Leading Cases. 
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than to be readably jocose. An eminent lawyer of 
this bar once rebuked what he supposed to be face- 
tiousness on the part of a judge, by telling him that 
the reading of his opinion had brought a blush to the 
face of the counsel in London. If there was any pal- 
liation for the pleasantry in that case, supposing it to 
have existed, — ^and I confess there was none — it lay 
in the fact that the joke had preserved its pungency in 
a journey of 3000 miles on salt water, and had pro- 
duced a phenomenal effect abroad, which had never 
been witnessed at home. I do not overlook the fact that 
this puerile habit has stained the pages of more than 
one able writer on English Law. Perkins's Commen- 
tary, which was quaintly entitled " A Profitable Book 
treating of the Laws of England," and which Lord 
Coke described as "a little Treatise of certain titles 
of the Conxmon Law, wittily and learnedly composed,''* 
has Ijeen in the hands of many students. Yet 
William Fulbeck, who was himself a scholar as 
well as a lawyer, was compelled to say of that 
work: "In Master Perkins, his book, be many 
commendable things, delivered by a ready conceit and 
pleasant method ; many excellent cases which savor of 
great reading and good experience. His treatise is to 
young students acceptable and precious, to whom his 
vei-y faults and errors be delightful. But it might he 
wished that he had written with less sharpness of wit, 
60 he had discoursed with more depth of judgment ; 

• Coke's Pref. to 10th Rop. 
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for he breaketh the force of weighty points with the 
shivers of nice diversities ; yet many things are to be 
allowed in him, many to be praised^ — so that the reader 
be careful in his choice, wherein he was too cardessP* 
But we must remember that Perkins wrote in the 
time of Henry YIII, an age which burned witches 
as well as perpetrated legal jokes ; and if the one 
practice has been relegated to barbarism, surely the 
other ought to fare no better. 

The law of compensation however, prevails in the 
writing of judicial opinions, as in all things else which 
are human. In pleasing contrast with the vulgar wit- 
ticisms of the judicial mountebank, let us recur to one 
or two instances of that polished diction and that 
chaste and subdued eloquence, which men who once 
added lustre to the Bench of Pennsylvania, have be- 
queathed as a precious legacy to following genera- 
tions. Regard for your patience will permit me to 
pluck only a scattered flower, from a very garden of 
luxuriance. I would commend, then, to the younger 
members of the Academy, the language of the 
opinion in Commonwealth v. Stauffer.f A testa- 
tor had sought to exclude his wife, if she should 
re-marry after his death, from the full enjoyment of 
her legacy; and the court in holding this to be an 
illegal restraint upon marriage, said : " The principle 
of reproduction stands next in importance to its elder- 
born correlative, self-preservation, and is equally a 

* Preparatory to the Study of the Law. f 10 Barr, 353. 
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fundamental, law of existence. It is the blessing 
which tempered with mercy the justice of expulsion 
from paradise. It was impressed upon the human 
creation by a beneficent Providence, to multiply the 
images of himself, and thus to promote his own glory 
and the happiness of his creatures. !N'ot man alone, 
but the whole animal and vegetable kingdom are under 
an imperious necessity to obey its mandates. From 
the lord of the forest to the monster of the deep — 
fi'om the subtlety of the serpent to the innocence of 
the dove — ^from the celastic embrace of the mountain 
kalmia to the descending fructification of the lily of 
the plain, all nature bows submissively to this prime- 
val law. Even the flowers which perfume the air 
with their fragrance and decorate the forests and fields 

with their hues, are but ^ curtains to the nuptial bed.' 
The principles of morality — the policy of the nation 
— the doctrines of the common law — ^the law of nature 
and the law of God — unite in condemning as void, 
the condition attempted to be imposed by this testator 
upon his widow.'' This decision, it is true, was re- 
versed, but the rhetoric remains. In Snyder's Appeal* 
a farmer, declared by his will, that his daughter 
who rejoiced in the name of Venticia, should re- 
ceive her chief support from a piece of land called 
the Shull farm. Although the whole estate proved 
to be inadequate for the full payment of lega- 
cies, the court thought that the gift to Venticia should 

» 26 p. p. 8., 196. 
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not abate with the others ; and it said among other 
things, of the farmer's daughter : " If the funds were 
at hand, she should have all that is required to main- 
tain her in a style becoming her rank and honorable 
descent ; but first of all, come bread and butter ; then 
if at all, luxurious elegance. But where is even suf- 
ficiency of bread and shelter to come from ? We have 
no magician's wand, with which to give the exuber- 
ance, of the tropics and the beauties of the Orient to 
the sterile hills of the ShuU &rm ! It is a fixed fact, 
that under the best of culture, it can only yield $200 
per annum. This is the lion in our path, and must 
from necessity, temper the decree." The announce- 
ment of this new discovery in physiology, by which 
lions may be utilized to temper decrees, was not, I am 
glad to say, reversed by the Supreme Court, although 
the rest of the decision, was. 

It would be in order to supplement these allusions 
to the bench, with a reflection or two upon the bar. 
I looked around for some materials for adverse criti- 
cism in this regard, but I am forced to say, unsuccess- 
fully. The bar of Philadelphia has no failings. 
There was a time when I thought differently. 
When, for instance, a lawyer, representing an estate 
whose distribution was controlled by the provisions of 
a will, came before me with the account but minus the 
will, I was surprised at his apparent neglect, I would 
not be surprised now ; it was my duty to evolve the 
contents of that will out of my inner consciousness ; 
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and if I erred in a name, or the amount of a legacy, or 
the details of a trust, counsel would promptly convict 
me of the mistake before the court in banc. So when 
a member of the bar, after I had fixed a day for a con- 
tinuance, where the proofs in his case had fallen short, 
suggested that that date was too distant, and re- 
minded me that I had an extra week that month, I 
once thought the counsel presuming ; I know now that 
he did it from the kindliest motives, and to save me 
from the allurements to dissoluteness, with which a 
week of possible leisure might reasonably be supposed 
to teem. When another lawyer, who had been requested 
by a client to bring suit against the City for damages 
to his cellar by the overflow from a broken sewer, pro- 
ceeded to file a libel in admiralty in the Common 
Pleas, I thought the counsel was a fool. But he was 
not ; he merely intended by a somewhat unusual ap- 
plication of a well-known process, to emphasize to a 
court which might otherwise have overlooked it, the 
fact that his was a water case. 

I must close. In this Profession, as in all others, 
there is but one road to success, and that is an old and 
rugged one. Other highways, trodden by the multi- 
tude, profess to lead thither; pathways from whose 
smooth pavements and enamelled borders, may be 
seen pavilions and landscapes which charm while they 
bewilder ; but these ways lead downward. You must 
climb the road to success. Every* step you take is 
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upon ground which has been hallowed by sacred feet. 
No plume nor banner waves from its heights ; but 
you behold instead, the staff of the pilgrim and the 
rough garb of the soldier. A philosophy, older and 
diviner than Plato's, has told us that success is possi- 
ble only through selfHsacrifice. Like the pearl for 
which the merchant sold all that he had, it will accept 
nothing less from you than yourself. It is inexorable; 
it demands the same tribute from every toiler in every 
calling. You are a physician : — it is not enough that 
you have striven early and late ; that you have given 
your best years to study ; and that the fame of your 
skill has begun to spread far and wide. The sum- 
mons comes at night from the poor man's couch, and 
you must go out into the darkness and storm, must 
sit by the bed of the dying, must count the 
pulse though every touch is pollution, and bend over 
the face whose every breath is poison, and why ? Be- 
cause you can do no less ; you have given yourself to 
your profession. Or you are a soldier ; it is not enough 
that you march to the drum-beat through the crowded 
city, decked with the emblems of a holiday. You are 
oixiered to the front, and you must stand alone, out on 
the picket line through the hours of the night, listening 
lest the rustle of the leaves may be the footfall of the 
foe, watching lest from that tree yonder may come the 
flash of a sabi*e or the sharp click of a rifle. You come 
back in the gray dawn, weary and hungry, only to 
hear the command, " Form in ranks," and you stand 
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with your fellows, shoulder to shoulder, and wait, 
while just across the field, you see the enemy unlim- 
bering his guns, and running out the lines of his infan- 
try. You wait longer till the air is filled with shot 
and shell, and you say to your comrade, " Death is 
out yonder." At that moment a sound is borne along 
the line ; men whisper it to their neighbors, the offi- 
cers shout it fi'om the front, " Forward." And you go 
foi-ward, right into that storm of bullets; forward, 
right up to those gaping cannon, forward though 
right in front of you, a thousand horsemen, armed 
with sabre and pistol, are coming to cut you down. 
What matters it in that awful straggle, if you 
lose a limb, or if your heart is pierced by. a bullet? 
The command has been uttered, you are a soldier, you 
have given yourself to your country I Be assured that 
a Science of wider scope, of subtler principles and of 
profounder aims than the science of medicine or war, 
will demand no less from you 

But her rewaixis are as great as her demands. In 
the long line of illustrious men who have adorned 
the bar of our Commonwealth, the names of Tilgh- 
man and Gibson, of Sergeant, Meredith, Wharton, 
Chauncey and Binney, and a host of others, recall the 
history of those whom Society honored, because they 
had expounded and settled the law upon which So- 
ciety rests. It is no mean privilege and it involves 
no mean responsibility to be admitted to the temple and 
to participate in the ministrations, which men like 
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these hallowed by their presence and ennobled by their 
labors. Of the student who has been ushered into one 
compartment only, of that edifice, a great writer and 
lawyer, at the close of his Commentaries, has said 
these noble words : ^^ He has as yet been conducted 
only to the vestibule of the magnificent temple, reared 
by the genius and labors of many succes^ve ages, to 
Equity Jurisprudence. He has seen the outlines and 
the proportions, the substructions and the elevations of 
this wonderful edifice. He has glanced at some of its 
more prominent parts and observed the solid materials 
of which it is composed, as well as the exquisite skill 
with which it is fashioned and finished. He has been 
admitted to a hasty examination of its interior com- 
partments and secret i^cesses. But the minute de- 
tails, the subtile contrivances, and the various ar- 
rangements which are adapted to the general exi- 
gences and conveniences of a polished society remain 
to invite his curiosity and gratify his love of refined 
justice. The grandeur of the entire plan cannot be 
fully comprehended, but by the persevering researches 
of many years. The master-pieces of ancient and 
modern art still continue to be the study and admira- 
tion of all those who aspire to a kindred excellence ; 
and new and beautiful lights are perpetually reflected 
from them, which have been unseen or unfelt before. 
Let the youthful jurist who seeks to enlighten his 
own age, or to instruct posterity, be admonished that 
it is by the same means alone, that he can hope to 
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reach the same end. Let it be his encouragement 
and consolation that by the same means the same end 
can be reached. It is but for him to give his days 
and nights, with a sincere and constant vigor, to the 
labors of the great masters of his profession, and al- 
though he may now be but a humble worshipper at 
the entrance of the porch, he may hereafter entitle 
himself to a high place in the ministrations at the 
altare of the Sanctuary of Justice." 
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